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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

IN RE FAIRLIFE MILK PRODUCTS
MARKETING AND SALES PRACTICES | MDL No. 2909

LITIGATION

Master Case No. 19-cv-3924
This Document Relates to: Judge Robert M. Dow, Jr.
ALL CASES

PLAINTIFFS’ MOTION FOR PRELIMINARY APPROVAL OF CLASS ACTION
SETTLEMENT, PRELIMINARY CERTIFICATION, AND APPROVAL

OF NOTICE PLAN PURSUANT TO FEDERAL RULE OF CIVIL PROCEDURE 23(e)(1)

Pursuant to Federal Rule of Civil Procedure 23(e)(1), Plaintiffs respectfully seek Court
approval of a $21-million non-reversionary class action Settlement to resolve the above-captioned
multidistrict litigation. Under the Settlement, Claimants will be eligible to receive up to $20 for
claims without Valid Proof of Purchase, and up to $80 for claims with Valid Proof of Purchase,
for a total of $100 in possible relief, subject to pro rata increases or decreases depending on the
number of claims filed. The Settlement also includes meaningful injunctive relief. All of these
terms were subject to hard-fought negotiations led by the Hon. Wayne R. Andersen (Ret.) acting
as mediator. None of the $21 million Settlement Fund will be used to fund the injunctive relief.

Plaintiffs believe that the Settlement is an excellent result for the Class, and that it provides
fair, adequate, and reasonable relief to resolve this Litigation. They respectfully request that the
Court preliminarily approve the Settlement, preliminarily certify the Settlement Class, approve the
Class Notice Program and appoint the parties’ jointly-selected Claims Administrator, direct notice

to the Settlement Class Members, and enter the Parties’ Proposed Order Granting Preliminary

Approval, which sets a timeline for the Court’s Fairness Hearing.
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I INTRODUCTION

After years of litigation and multiple mediation sessions guided by the Honorable Wayne
R. Andersen (Ret.), Plaintiffs have reached agreement on a proposed nationwide class action
settlement (the “Settlement”), achieving a $21 million non-reversionary cash Settlement Fund,’
and separate, meaningful injunctive relief for the members of the Settlement Class (or “Class”).
See Settlement Agreement, attached hereto as Exhibit 1. In reaching this substantial result,
Plaintiffs navigated and overcame various risks of continued litigation, which had the potential to
eliminate the ability for members of the Class to obtain any relief. Critically, the Settlement
achieves robust and meaningful injunctive relief, which not only goes to the heart of the claims
involved in this litigation, but creates an accountability structure to ensure the humane treatment
of dairy cows.

This multidistrict litigation consists of nine putative class action lawsuits against
Defendants The Coca-Cola Company, fairlife, LLC, Fair Oaks Farms Food, LLC, Mike
McCloskey and Sue McCloskey, and Select Milk Producers, Inc. At its heart, this case is about
Defendants’ failure to deliver on the very essence of their brands’ promise: the humane treatment
of the dairy cows which provide milk for their Milk Products. Plaintiffs allege that they relied on,
and were damaged when, they paid a premium for this false, prominent, and uniform promise on
Defendants’ labels of the Products—the “Brand Promise”—that the cows would be treated
humanely. However, Defendants could not make such promises because video footage from an
animal rights organization showed that some of the dairy cows which produced Milk Products

actually suffered inhumane treatment and abuse. Plaintiffs thus alleged that Defendants could not

! All capitalized terms herein have the same meaning as defined in the Settlement Agreement.
1
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have possibly had the appropriate systematic policies in place in order to ensure the humane
treatment of the animals.

The proposed Settlement represents an outstanding result for the Class, achieving a
significant result compared to other consumer food and beverage-related settlements to date. As
detailed in this brief and the supporting documents, the Settlement was the product of extensive
arm’s length negotiations among the parties overseen by a highly respected former federal judge
who served as the mediator. Defendants have not admitted any liability and continue to deny the
legal claims alleged in the Litigation, but have agreed to the Settlement to avoid the cost and burden
of litigation and eliminate the risk of an adverse judgment. By contrast, while Plaintiffs believe in
the strength of their claims, they have agreed to the Settlement to avoid the risk of an adverse
outcome during litigation or trial. Accordingly, the Settlement is the product of compromise and
reflects the independent decisions of Plaintiffs, on the one hand, and Defendants, on the other hand,
to resolve this matter.

Moreover, as described below, the Settlement is fair, reasonable, and adequate, and
satisfies all of the factors for preliminary approval. Plaintiffs respectfully request that the Court
grant this Motion, approve the proposed Notice Plan, and set a schedule for final approval of the
Settlement.

II. FACTUAL AND PROCEDURAL BACKGROUND
A. Litigation and Procedural History

While Class Counsel’s investigations into animal welfare have been ongoing for years, in
June 2019, Animal Recovery Mission, an animal rights organization, released video footage
purporting to show abuse of dairy cows which produced fairlife Milk Products at the “flagship”
location of Fair Oaks Farms. See Class Counsel’s Declaration in Support of Plaintiffs’ Motion for

Preliminary Approval of Settlement (“Class Counsel Decl.”), attached hereto as Exhibit 2, 49 3-4.
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Soon thereafter, a number of lawsuits were filed against Defendants in various federal courts
throughout the country alleging, generally, that Defendants’ false and deceptive marketing
practices regarding the humane treatment of their cows induced Plaintiffs to pay a premium for
Defendants’ Milk Products, and thereby caused them harm. /d. 4 3. After eight putative class
actions were transferred to this District by the Judicial Panel on Multidistrict Litigation
(“JPML”), this Court appointed Amy E. Keller of DiCello Levitt Gutzler LLC; Melissa S. Weiner
of Pearson, Simon & Warshaw, LLP; and, Michael R. Reese of Reese LLP as Co-Lead Interim
Counsel on behalf of the putative classes. /d. 49 6-7. On June 25, 2020, Co-Lead Interim Counsel
filed (i) a Consolidated Class Action Complaint on behalf of all actions then-transferred into the
MDL; and (ii) a Class Action Complaint, on behalf of certain new Plaintiffs, denominated as a
related case to the Litigation, and captioned Cantwell et al. v. The Coca-Cola Company et al., Case
No. 1:20-cv-03739 (N.D. IIL.). /d. 9 7; ECF No. 100.2

Although the Parties were able to negotiate orders and practices concerning discovery and
the litigation of this matter, rather than spend months—and potentially years—in litigation that
may or may not have resulted in a trial, which would have likely led to appeals, the Parties engaged
in settlement discussions in order to achieve more immediate relief for Settlement Class Members,
and Plaintiffs sought robust injunctive relief to the benefit of the at-issue cows. Class Counsel
Decl. 99 5, 9, 12-13. The Court, in support of the Parties’ shared interest in exploring settlement
discussions with an esteemed mediator who previously served as a federal judge on the Northern

District of Illinois bench, provided Defendants with several extensions to respond to the

2 A separate, ninth class action was filed by Plaintiff Paula Honeycutt on March 12, 2020, against
Fair Oaks Farms, which was later transferred to this Court by the JPML. Class Counsel Decl. q 8.
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Consolidated Complaint, which ultimately led to the Settlement now before the Court. See id.
10.

B. Settlement Discussions

The Parties engaged in intense, hard-fought settlement discussions and negotiations for
over two years, during which they participated in four, full-day mediation sessions conducted by
the Honorable Wayne R. Andersen (Ret.), a skilled mediator with extensive experience mediating
and resolving complex class action lawsuits like this Litigation. /d. 99 5, 11-14. In addition to the
full-day mediation sessions on October 28, 2020, November 20, 2020, June 3, 2021, and July 8,
2021, the parties participated in dozens of conference calls between each session and solicited the
assistance of Judge Andersen throughout the entirety of the settlement process—as recently as
within the last week—as the Parties encountered significant impediments to resolution of the many
features of the Settlement. /d. 99 12-14. In support of these discussions, the Parties exchanged
various written discovery requests, produced voluminous documents in response on several
occasions, submitted multiple rounds of mediation briefs to Judge Andersen in advance of each
mediation session, and exchanged a multitude of settlement positions, proposals, counterproposals,
correspondence (including numerous rounds of letters and emails), and settlement demands
through Judge Andersen. Id. 9 13.

While the Parties made progress during each respective mediation, the Settlement now
before the Court was not reached until very recently. /d. § 14. Pursuant to the terms of the
Settlement achieved by Class Counsel based upon the significant assistance of Judge Andersen,
Defendants agree to: (i) pay $21 million into a non-reversionary common fund that would be used
to pay all timely and valid claims made by Settlement Class Members, Service Awards to the Class
Representatives, Plaintiffs’ Attorneys’ Fees and Costs, and the costs of Notice and Administration;

and (ii) provide significant injunctive relief. Id. 4 15-16.
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C. The Settlement Agreement
1. Proposed Class Definition

Plaintiffs seek approval of the following proposed Settlement Class:
All persons in the United States, its territories, and/or the District of Columbia who

purchased, for personal use and not for resale, any Covered Product on or before
the Preliminary Approval Date.

Settlement Agreement § III(1). Specifically excluded from the proposed Settlement Class are the
following persons: (i) Defendants and their respective subsidiaries and affiliates, employees,
officers, directors, agents, and representatives and their family members; (i1) Class Counsel;
(i11) the Judges who have presided over the Litigation; (iv) local, municipal, state, and federal
governmental agencies; and (v) all persons who have timely elected to become Opt-Outs from the
Settlement Class in accordance with the Court’s Orders. Id. §§ I1I(1)(1)-(v).

2. Monetary Relief

Defendants have agreed to pay the $21,000,000.00 to create a non-reversionary Settlement
Fund for the benefit of Settlement Class Members to receive Cash Awards for filing Valid Claims
(per the Plan of Allocation described below). Id. §§ 1(73), IV(1), IV(3)(a)-(b). Cash Awards will
be determined following the proposed notice and claims process and after the deduction of
settlement-related costs, including the expenses of the Claims Administrator and Notice and
Administrative Costs, Attorneys’ Fees and Costs, and Service Awards to be determined by this
Court. Id. § V.

Subject to certain caps and pro-rated increases or decreases, Claimants will receive 25% of
the purchase price for the Covered Products, which—based upon the experience of Class Counsel
and compared to other products available on the market—is the calculated price premium
consumers paid for the Products based upon the allegedly false and misleading Animal Welfare

Promises. Class Counsel Decl. {9 17-18. Claimants will be eligible to receive up to $20 for claims
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without Valid Proof of Purchase, and up to $80 for claims with Valid Proof of Purchase, for a total
of $100 possible relief. Settlement Agreement § IV(3)(b). Claims will be subject to a pro rata
increase—upward or downward—depending upon the number of claims filed. /d. § V(3). Class
Counsel estimates that, given the amount available to Claimants combined with any pro rata
adjustment, the Settlement Fund will be exhausted. Class Counsel Decl. § 19.

3. Injunctive Relief

Plaintiffs allege that the Defendants’ Brand Promises were important to them when they
purchased the Milk Products, and that they paid a price premium for the Milk Products based upon
the Brand Promises. /d. § 3. Given the importance of the Brand Promises to the issues in this
Litigation, Class Counsel worked closely with two not-for-profit entities focused on animal
welfare to educate themselves on livestock husbandry, and what measures should be taken to
ensure that the dairy cows which produce Defendants’ Milk Products are treated humanely. /d. 9
4, 22. Together with those entities, Class Counsel negotiated injunctive relief that would create a
monitoring and compliance program, aimed at ensuring their cows receive humane treatment. /d.
q22.

4. Notice and Administrative Costs

After a competitive bidding process with three, separate notice and claims administration
providers, the Parties agreed that Epiq Class Action & Claims Solutions, Inc. (“Epiq”) would
provide the best service to the Settlement Class Members in this case. Id. § 23. Accordingly,
Plaintiffs request that the Court appoint Epiq as the Claims Administrator to provide notice to
Settlement Class Members and to collect, process, approve or deny, and pay out claims while being
jointly overseen by the Parties. See Settlement Agreement § XI(1). Epiq is experienced at
successfully managing nationwide class actions, including acquiring class member data, delivering

state-of-the-art notice to class members, creating easy-to-use websites for class members to check
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eligibility and basic benefit amounts, processing large and complex claims, calculating benefits,
and efficiently communicating with members of the class. Class Counsel Decl. § 24.

Epiq has designed a robust Class Notice Program that aims to reach as many members of
the Settlement Class as possible. /d. 9 25. Pursuant to the proposed Class Notice, and if approved
by the Court, Epiq will provide notice to members of the Settlement Class using the following
methods: (i) direct notice for members of the Settlement Class with whom Defendants had direct
correspondence; (ii) digital publication notice based upon a specific, targeted advertising
campaign, aimed to provide notice to fairlife’s customers; (iii) a Settlement Website, which will
be included in all Settlement notices, that contains, inter alia, information about the case, the
Settlement, important dates and deadlines, and all relevant information regarding filing a Claim
Form and opting-out or objecting to the Settlement, and all relevant pleadings, including Court
orders and memoranda related to settlement approval; and (iv) a dedicated email address and toll-
free number, which will also be included in all Settlement notices and on the Settlement Website.
Settlement Agreement §§ X1(9)(a)-(e).

Epiq will maintain a complete and accurate accounting of all receipts, expenses (including
Notice and Administrative Costs), and payments made in connection with the Settlement
Agreement. Id. § XI(7). The Notice and Administration Costs will be paid out of the Settlement
Fund. 1d. §§ 1(54), IV(1).

5. Attorneys’ Fees and Costs for Class Counsel and Service Awards for
Class Representatives

Co-Lead Interim Counsel respectfully request that the Court appoint them as Class Counsel
and appoint the Named Plaintiffs as Class Representatives. Under the terms of the Settlement,
Class Counsel may petition this Court for (i) attorneys’ fees in an amount not to exceed one-third

of the $21 million common fund; and (ii) reimbursement of reasonable and necessary litigation
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costs.> Id. § XIII(1). Co-Lead Counsel will also seek $3,500 for each of the Class Representatives
as a Service Award for their contribution to the case. /d. § XIII(3). The notice documents will
inform the Class as to this information regarding Attorneys’ Fees and Costs and Service Awards.
Id. §§ XI(9)(a)-(d). Class Counsel will provide further detail and explanation in their subsequent
filings; however, these amounts are supported by precedent in this Circuit.

III. THE COURT SHOULD PRELIMINARILY APPROVE THE CLASS ACTION
SETTLEMENT AND DIRECT NOTICE TO THE CLASS*

At the preliminary approval stage, the Court must determine whether the proposed
Settlement Class should be certified for settlement purposes under Federal Rule of Civil Procedure
(“Rule”) 23. See, e.g., Amchem Prods., Inc. v. Windsor, 521 U.S. 591, 620 (1997). Certification of
a settlement class must satisfy each requirement set forth in Rule 23(a), as well as at least one of
the separate provisions of Rule 23(b). /d. at 613-14. As detailed below, this proposed Class meets
the requirements of Rule 23(a) as well as the requirements of Rule 23(b)(3).

Although Federal Rule of Civil Procedure 23(e) conditions any proposed class action
settlement upon district court approval, well-settled Seventh Circuit jurisprudence recognizes that
“[f]ederal courts naturally favor the settlement of class action litigation.” Isby v. Bayh, 75 F.3d
1191, 1196 (7th Cir. 1996). Indeed, the overriding public interest in favor of settling class action
disputes is particularly forceful because, as the Seventh Circuit has expressly emphasized,
settlement “minimizes the litigation expenses of both parties and also reduces the strain such
litigation imposes upon already scarce judicial resources.” Armstrong v. Bd. of Sch. Directors of

City of Milwaukee, 616 F.2d 305, 313 (7th Cir. 1980), overruled on other grounds by Felzen v.

3 There is no “clear sailing” agreement; Defendants retain the right to challenge the amount of
attorneys’ fees requested.

* Plaintiffs acknowledge the recent amendments to Rule 23(e) of the Federal Rules of Civil
Procedure, and cite to pre-2018 opinions to the extent they do not conflict with those amendments.
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Andreas, 134 F.3d 873 (7th Cir. 1998). Thus, Rule 23(e), as amended, instructs a district court to
“direct the plaintiffs to provide notice” to class members upon finding that three essential inquiries
are satisfied when evaluating a proposed class action settlement for preliminary approval. See In
re TikTok, Inc., Consumer Priv. Litig., 2021 WL 4478403, at *5 (N.D. Ill. Sept. 30, 2021) (citing
Fed. R. Civ. P. 23(e)).

First, the court must determine whether it “will likely be able” to certify the putative class
for purposes of judgment on the proposed settlement. Fed. R. Civ. P. 23(e)(1)(B)(i1); Am. Int’]
Grp., Inc. v. ACE INA Holdings, Inc., 2011 WL 3290302, at *3 (N.D. IlL. July 26, 2011). Second,
the court must consider whether the proposed settlement is “within the range of possible approval”
in accordance with the factors set forth in Rule 23(¢e)(2). Gautreaux v. Pierce, 690 F.2d 616, 621,
n.3 (7th Cir. 1982); Fed. R. Civ. P. 23(e)(1)(B)(1). Finally, the district court must evaluate whether
the proposed notice plan provides “the best notice that is practicable under the circumstances.”
Fed. R. Civ. P. 23(c)(2)(B); TikTok, 2021 WL 4478403, at *12. All three inquiries are satisfied
here, and thus the Court should preliminarily approve the class action settlement and direct notice
to members of the Class.

A. Class Certification Is Appropriate.

While the decision to certify a class is subject to “heightened” attention for settlement
purposes, see Amchem, 521 U.S. at 621, district courts nevertheless have “broad discretion to
determine whether certification of a class is appropriate.” Lechuga v. Elite Eng’g, Inc., 2021 WL
4133543, at *2 (N.D. Ill. Sept. 10, 2021) (citing Arreola v. Godinez, 546 F.3d 788, 794 (7th Cir.
2008)). In line with this framework, class certification is governed by Rules 23(a) and 23(b), which
set forth six threshold requirements a plaintiff must meet. See Amchem, 521 U.S. at 621; Arreola,
546 F.3d at 794. This analysis does not necessarily hinge on the merits of the plaintiffs’ claims.

Schleicher v. Wendt, 618 F.3d 679, 685 (7th Cir. 2010); Payton v. Cty. of Kane, 308 F.3d 673, 677
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(7th Cir. 2002) (“a determination of the propriety of class certification should not turn on the
likelihood of success on the merits.”). Rather, the Court need only look “to those aspects of the
merits that affect the decisions essential under Rule 23.” Schleicher, 618 F.3d at 685 (emphasis
added). For the reasons set forth below, the Court should certify the proposed Settlement Class for
settlement purposes only, which Plaintiffs respectfully submit readily satisfies the criteria of Rule
23(a) and Rule 23(b).

1. The requirements of Rule 23(a) are satisfied.

Rule 23(a) requires that (1) the proposed settlement class is so numerous that joinder of all
individual class members is impracticable (numerosity); (2) there are questions of law or fact
common to the proposed settlement class (commonality); (3) Plaintiffs’ claims are typical of those
of the Class (typicality); and (4) Plaintiffs and Class Counsel will adequately protect the interests
of the Class (adequacy). Fed. R. Civ. P. 23(a)(1)-(4); In re AT & T Mobility Wireless Data Servs.
Sales Litig., 270 F.R.D. 330, 344 (N.D. I1l. 2010). Each of these requirements is satisfied here.

i. Numerosity: the Class is sufficiently numerous.

Rule 23(a)(1) provides that the class be so “numerous that joinder of all members is
impracticable.” Fed. R. Civ. P. 23(a)(1). Plaintiffs allege that Defendants sold millions of units of
the Covered Products to Settlement Class Members throughout the United States, and the Parties
believe that there are millions of Settlement Class Members, which greatly exceeds the threshold
requirement for numerosity in the Seventh Circuit. See Mulvania v. Sheriff of Rock Island Cty.,
850 F.3d 849, 859-60 (7th Cir. 2017) (“While there is no magic number that applies to every case,
a forty-member class is often regarded as sufficient to meet the numerosity requirement.”). Thus,

joinder would be impracticable, and Rule 23(a)(1) is satisfied.

10
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ii. Commonality: there is more than one common question likely
to drive the resolution of this litigation.

Rule 23(a)(2) requires that there be “questions of law or fact common to the class.”
Plaintiffs must show that resolution of an issue of fact or law “is central to the validity of each”
class member’s claim and “[e]ven a single [common] question will” satisfy the commonality
requirement. Wal-Mart Stores, Inc. v. Dukes, 564 U.S. 338, 359 (2011). “The critical point is ‘the
need for conduct common to members of the class.’”” Suchanek v. Sturm Foods, Inc., 764 F.3d 750,
756 (7th Cir. 2014) (quoting /n re IKO Roofing Shingle Prods. Liab. Litig., 757 F.3d 599, 602 (7th
Cir. 2014)). However, there need not be commonality of damages. /KO Roofing, 757 F.3d at 602.

Here, Plaintiffs allege numerous common issues, including, among others, (a) whether the
representations that Defendants made about the Milk Products were or are true, misleading, or
likely to deceive a reasonable consumer; (b) whether Defendants exercised any control, oversight,
or otherwise routinely inspected farms that sourced milk for their Milk Products to ensure that the
representations they made concerning the humane treatment of animals were true; and (c) whether
Defendants’ representations were material to a reasonable consumer. With more than one common
question capable of class-wide resolution, the Settlement Class satisties Rule 23(a)(2).

iii. Typicality: the proposed Class representatives’ claims are
typical.

Rule 23(a)(3) requires that the class representatives’ claims be “typical” of class members’
claims. “[T]ypicality is closely related to commonality and should be liberally construed.”
Saltzman v. Pella Corp., 257 F.R.D. 471, 479 (N.D. Ill. 2009) (citations omitted). Typicality is a
“low hurdle,” requiring “neither complete coextensivity nor even substantial identity of claims.”
Owner-Operator Indep. Drivers’ Ass’n v. Allied Van Lines, Inc., 231 F.R.D. 280, 282 (N.D. Ill.
2005). A claim is typical under Rule 23(a)(3) when it “‘arises from the same event or practice or

(133

course of conduct that gives rise to the claims of other class members” and when the “‘claims are

11
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based on the same legal theory.”” Rosario v. Livaditis, 963 F.2d 1013, 1018 (7th Cir. 1992)). In
the context of consumer fraud class actions, “individual differences are to be expected.” Suchanek
v. Sturm Foods, Inc., 311 F.R.D. 239, 255-56 (S.D. Ill. 2015) (“Variations among the named
representatives in their perception of [products’] packaging or their motivation for ultimately
purchasing [the product] simply means their claims are not completely identical. It does not mean
their claims are atypical of the class.”). The typicality requirement similarly does not require “all
class members [to] suffer the same injury as the named class representative.” Rosario, 963 F.2d at
1018.

Plaintiffs’ claims are typical of the claims of other Class members, because Plaintiffs and
all Class members were injured through Defendants’ uniform conduct. In particular, Plaintiffs
allege that Defendants charged consumers a price premium for the express promises that dairy
cows which produce their Milk Products were treated humanely, but did not have systematic
measures in place to ensure those promises were truthful. Where Plaintiffs and the Class were
“exposed to the same message (and promises)” from Defendants, their claims are typical. Beaton
v. SpeedyPC Software, 907 F.3d 1018, 1026 (7th Cir. 2018).

iv. Adequacy: the Class representatives and Interim Co-Lead
Counsel are adequate.

Rule 23(a)(4) requires that, for a case to proceed as a class action, the court must find that
“the representative parties will fairly and adequately protect the interests of the class.” Adequacy
of representation is measured by a two-part test: (1) the named plaintiffs cannot have claims in
conflict with other class members, and (2) the named plaintiffs and proposed class counsel must
demonstrate their ability to litigate the case vigorously and competently on behalf of named and
absent class members alike. See Kohen v. Pacific Inv. Mgmt., 571 F.3d 672, 679 (7th Cir. 2009).

Both requirements are satisfied here. As they demonstrated at the time they sought

appointment, Class Counsel are qualified, experienced, and thoroughly familiar with consumer

12
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food and beverage class action litigation. In re fairlife Milk Products Marketing and Sales
Practices Litig., 2020 WL 362788, at **3-4 (N.D. Ill. Jan. 22, 2020). They have successfully
litigated many significant consumer food and beverage class actions and have zealously
represented the interests of the class through hard-fought settlement negotiations. Class Counsel
respectfully submit that they have diligently represented the interests of the Class throughout this
litigation and will continue to do so.

Moreover, the interests of the Settlement Class Members are aligned with those of the
representative Plaintiffs. Plaintiffs, like all Settlement Class Members, share an overriding interest
in obtaining the largest possible monetary recovery. Accordingly, the requirements of Rule
23(a)(4) are satisfied.

2. The requirements of Rule 23(b)(3) are satisfied.

Once Rule 23(a)’s four prerequisites are met, Plaintiffs must show that—for purposes of a
settlement providing cash relief—the proposed Settlement Class satisfies Rule 23(b)(3) by
showing that “questions of law or fact common to class members predominate over any questions
affecting only individual members, and that a class action is superior to other available methods
for fairly and efficiently adjudicating the controversy.” As to predominance, “[c]onsiderable
overlap exists between the court’s determination of commonality and a finding of predominance.
A finding of commonality will likely satisfy a finding of predominance because, like commonality,
predominance is found where there exists a common nucleus of operative facts.” Saltzman, 257
F.R.D. at 484. Both requirements are readily satisfied here.

i. Predominance: common legal and factual issues predominate
over individual issues.

Common questions predominate over other issues in a case when “a common nucleus of
operative facts and issues underlies the claims brought by the proposed class.” Messner v.
Northshore Univ. HealthSystem, 669 F.3d 802, 815 (7th Cir. 2012) (internal quotation marks

13
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omitted). The predominance inquiry, however, is “not determined simply by counting noses: that
is, determining whether there are more common issues or more individual issues, regardless of
relative importance.” Parko v. Shell Oil Co., 739 F.3d 1083, 1085 (7th Cir. 2014). Rather, plaintiffs
must only show that there is a common question that predominates over individual questions; they
need not prove that the answer to that question will be resolved in its favor. Simpson v. Dart, 23
F. 4th 706, 711 (7th Cir. 2022).

Furthermore, individual questions of reliance, causation, or damages do not preclude
certification under Rule 23(b)(3). See Tylka v. Gerber Prod. Co., 178 F.R.D. 493, 499 (N.D. IlL
1998) (“individual issues of reliance do not thwart class actions of common law fraud claims™)
(internal quotations omitted); Suchanek, 311 F.R.D. at 259 (“individualized proof from each class
member . . . on the issue[] of proximate causation and reliance does not make the class format
unmanageable or support the denial of class certification.”); Messner, 669 F.3d at 815 (“the
presence of individualized questions regarding damages does not prevent certification under Rule
23(b)(3).”).

Here, Plaintiffs allege numerous common issues, as detailed in Section III(A)(1)(i1), supra.
Central to these common issues are Defendants’ uniform misrepresentations regarding the fairlife
Milk Products, as demonstrated through their advertising and marketing practices. Every
Settlement Class Member was exposed to the same type of misrepresentations on the labels of
every Milk Product, which Plaintiffs allege would cause reasonable consumers to believe that
Defendants were able to verify that their Brand Promises about the humane treatment of dairy
cows were correct. Thus, the alleged misrepresentations derive from a common nucleus of
operative fact and thus predominate over any individualized issues, like of the amount of damages

pertaining to the number of Milk Products purchased by Settlement Class Members.

14
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ii. Superiority: class resolution is superior to alternatives.

Finally, Plaintiffs must demonstrate that a class action is superior to other available
methods for fair and efficient adjudication of the controversy under Rule 23(b)(3). “A class action
is superior where potential damages may be too insignificant to provide class members with
incentive to pursue a claim individually.” Jackson v. Nat’l Action Fin. Servs., Inc.,227 F.R.D. 284,
290 (N.D. I11. 2005). “Class treatment is especially appropriate for consumer claims,” because “an
individual consumer’s claim would likely be too small to vindicate through an individual suit.
Murray v. New Cingular Wireless Servs., Inc., 232 F.R.D. 295, 303 (N.D. Ill. 2005). Moreover,
class adjudication is superior when litigating claims separately “risks inconsistent determinations
on common issues” and “require[s] multiple courts to evaluate the same evidence and analyze the
same policies and practices in what would amount to a wastefully inefficient enterprise.” Cancel
v. City of Chicago, 254 F.R.D. 501, 512 (N.D. I11. 2008).

In this consumer-based class action, the damages suffered by Plaintiffs and other
Settlement Class Members are relatively small compared to the burden and expense that would be
required to individually litigate their claims against Defendants. Even if Settlement Class Members
could afford individual litigation, it would create a potential for inconsistent or contradictory
rulings and judgments and increase the delay and expense to all parties and the court system. Class
resolution is thus superior to alternative methods of resolution.’

B. The Proposed Settlement Falls within the Range of Possible Approval under
Rule 23(e)(2) because it is Fair, Reasonable, and Adequate.

Upon conditionally certifying a class for purposes of settlement, the court is directed to

determine whether the proposed settlement falls “within the range of possible approval” under

> As Amchem makes clear, manageability need not be established for the certification of a
settlement class. See Amchem, 521 U.S. at 620.

15
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Rule 23(e)(2). Pickett v. Simos Insourcing Solutions, Corp., 249 F. Supp. 3d 897, 898 (N.D. Ill.
2017); Fed. R. Civ. P. 23(e)(1)(B)(i). A proposed settlement is within the range of possible
approval when the court finds it is “fair, reasonable, and adequate.” Fed. R. Civ. P. 23(e)(2). In
making this determination, Rule 23(e)(2) requires the court to consider a variety of factors,
including whether: (1) the class representatives and class counsel have adequately represented the
class; (2) the proposal was negotiated at arm’s length; (3) the relief provided by the settlement is
adequate; and (4) the proposal treats class members equitably relative to each other. /d. When
evaluating the above factors, courts within the Seventh Circuit should “consider the facts in the
light most favorable to settlement.” Isby, 75 F.3d at 1199 (internal quotation marks omitted).
Moreover, the Court must recognize that the “essence of settlement is compromise” and will not
represent a “complete victory” for either side when evaluating the settlement. /d. at 1200. The
Settlement readily satisfies all four factors, and thus falls within the range of possible approval
pursuant to Rule 23(e)(2).

1. Rule 23(e)(2)(A): The Class representatives and Class Counsel are

adequate and have served the best interest of the Class over the past
several years.

The first Rule 23(e)(2) factor requires courts to consider whether class representatives and
class counsel will represent the class adequately. Fed. R. Civ. P. 23(e)(2). The Court is likely to
grant final approval on this factor because, as discussed supra, the Named Plaintiffs and Class
Counsel have zealously represented the Settlement Class Members’ interests for the past several
years. Co-Lead Interim Counsel demonstrably have a “command of the facts and issues presented
in [this case],” are more than competent, and thus have served the best interests of the Class. See
Schulte v. Fifth Third Bank,2010 WL 8816289, at *4 (N.D. IlL. Sept. 10, 2010) (Dow, J.) (granting

preliminary approval of class action settlement).

16
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2. Rule 23(e)(2)(B): the Parties negotiated the Settlement at arm’s length.

The Parties negotiated the Settlement at arm’s length, as required by Rule 23(e)(2)(B). The
Settlement now before the Court is the product of over a year and a half of settlement discussions,
which involved four, hard-fought mediation sessions and considerable follow-up—all led by Judge
Andersen. See e.g., In re Navistar MaxxForce Engines Mktg., Sales Pracs. & Prod. Liab. Litig.,
2020 WL 2477955, at *3 (N.D. Ill. Jan. 21, 2020) (finding settlement is the result of “extended,
arm’s length negotiations . .. with the aid of respected class action mediator Judge Wayne
Andersen (Ret.)”).

3. Rule 23(e)(2)(C): the Settlement provides excellent relief.

To evaluate whether relief provided by a settlement is adequate, Rule 23(e)(2)(C) instructs
the Court to consider four factors: (i) the costs, risks, and delay of trial and appeal; (ii) the
effectiveness of the proposed method of distributing relief to the class; (iii) the terms of any
proposed award of attorneys’ fees; and (iv) any agreements made in connection with the proposed
settlement. The Seventh Circuit, which has articulated its own set of factors to consider against a
proposed settlement, largely subsume the criterion enumerated in Rule 23(e)(2). Snyder v. Ocwen
Loan Servicing, LLC, 2019 WL 2103379, at *5 (N.D. Ill. May 14, 2019). These factors include
(1) the strength of the case for plaintiffs on the merits, balanced against the extent of settlement
offer; (2) the complexity, length, and expense of further litigation; (3) the amount of opposition to
the settlement; (4) the reaction of members of the class to the settlement; (5) the opinion of
competent counsel; and (6) stage of the proceedings and the amount of discovery completed. Wong
v. Accretive Health, Inc., 773 F.3d 859, 863 (7th Cir. 2014). Each of the above Rule 23(¢e)(2)

factors support preliminary approval of the Settlement.

17
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i The Settlement is superior to the costs, risks, and delay of trial
and appeal.

The Settlement Fund and accompanying injunctive relief provide superior benefits to the
Settlement Class Members, particularly given the risks posed by continued litigation. If the case
had continued many years into the future, Class Counsel would have been unable to negotiate the
immediate injunctive relief important to the Named Plaintiffs and the class that directly addresses
Defendants’ animal welfare promises. Additionally, the uncertainty in determining damages, as
well as any appeals, may have resulted in the litigation proceeding for a decade or more with no
payment to Class members. Accordingly, the Settlement allows Settlement Class Members to
“realize immediate and future benefits” of the lawsuit upon settlement approval. Schulte v. Fifth
Third Bank, 805 F. Supp. 2d 560, 586 (N.D. I11. 2011). The Parties similarly bypassed “the inherent
risk, complexity, time, and cost associated with continued litigation” by settling the matter,
especially when faced with the potential of litigating hotly contested motions for dismissal, class
certification, summary judgment, trial, and appeal—in addition to the costs and inevitable disputes
associated with discovery practice. /d.

Under the terms of the proposed Settlement, Settlement Class Members are entitled to 25%
of the purchase price, for a total of up to $100 in Cash Awards, subject to pro rata increases or
decreases. This is an excellent result for the Class, and they were unlikely to achieve more even if
they prevailed at trial. See Schulte, 2010 WL 8816289, at *2-3 (granting preliminary approval
where the parties have explained the value of the settlement to class members and identified and
the risks and uncertainties of future litigation); Chambers v. Together Credit Union, 2021 WL
1948453, at *2 (S.D. Ill. May 14, 2021) (finding that the “relief provided for by the Settlement
appears adequate” because “[t]he costs, risks, and delays of trial and appeal would have delayed

any recovery for several years, and would have risked the Class recovering nothing had this Court

18
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or an appellate court ruled against them on the pending motion to dismiss, a motion for class
certification, a motion for summary judgment, at trial, or on appeal from a final judgment.”).

Monetary relief is not the only significant relief that Plaintiffs have achieved for the Class.
Plaintiffs have similarly negotiated significant injunctive relief, which adds substantial value to
the Class because it works to correct and improve the treatment of Defendants’ animals, which
Plaintiffs have sought to address since the outset of this lawsuit and allege is central to the alleged
misrepresentations that uniformly appear on Defendants’ Milk Products. See Lucas v. Vee Pak,
Inc.,2017 WL 6733688, at *11 (N.D. Ill. Dec. 20, 2017) (finding the injunctive relief “increase[s]
the value of the settlement” where the “settlement’s injunctive relief benefits the Class by
correcting and improving” defendant’s wrongful conduct).

Combining the significant monetary relief and the injunctive relief that corrects
Defendants’ allegedly wrongful practices, the Settlement provides significant value to the Class.
If Plaintiffs risked reaching for the prospect of greater relief through further litigation, “all that is
certain is that plaintiffs would have spent a large amount of time, money and effort.” See Seiden
v. Nicholson, 72 F.R.D. 201, 208 (N.D. Ill. 1976). And “[e]ven if Plaintiffs were to succeed on the
merits at some future date, a future victory is not as valuable as a present victory. Continued

(153

litigation carries with it a decrease in the time value of money, for “‘[t]Jo most people, a dollar
today is worth a great deal more than a dollar ten years from now.”” In re AT & T Mobility Wireless
Data Servs. Sales Litig., 270 F.R.D. at 347 (quoting Reynolds v. Beneficial Nat’l Bank, 288 F.3d
277, 284 (7th Cir. 2002)). Therefore, this Settlement fares far better when weighed against the

numerous risks and obstacles associated with continued litigation.

il The Settlement provides for robust claims processing and relief
to the Class.

The Settlement provides Settlement Class Members with an easy and effective method to
submit claims and to obtain relief. See Fed. R. Civ. P. 23(e)(2)(C)(i1). The parties have agreed to
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a robust notice program (discussed in more detail below in Section III(C), infra and the Declaration
of Class Counsel), which they believe will reach the overwhelming majority of the Class and
encourage the filing of valid Claims. See Class Counsel Decl. 9 25-26. Members of the Class will
have up until ninety days after the final approval hearing to complete and submit, either
electronically or via direct mail (whichever is most convenient for them), a simple Claim Form.
Each claimant need only provide basic information to receive a Cash Award, including their name
and contact information, which of the Milk Products they purchased, and how many of those
products were purchased. Settlement Agreement §§ I(11), IV(3)(a)-(b). Thus, Class members can
easily submit claims with very little to no effort.

Furthermore, given literature concerning preferences for electronic payments in modern
class settlements, cash distributions will be issued electronically to the extent possible,
streamlining the distribution process for most members of the Class. Class Counsel Decl. § 21. In
the event any payments are issued via check, checks will remain valid up to 180 days, providing
claimants with ample time to submit a deposit. Settlement Agreement § IV(8). Therefore, “this
procedure is claimant-friendly, efficient, cost-effective, proportional, and reasonable under the
particular circumstances of this case.” See Hale v. State Farm Mutual Automobile Insurance Co.,
2018 WL 6606079, at *5 (S.D. Ill. Dec. 16, 2018).

iii. There are no agreements between the parties separate from the
Settlement.

Rule 23(e)(2)(C)(iii) instructs the court to consider any agreements between the parties in
addition to the Settlement. All agreements have been disclosed to the Court, and there are no
separate “side-deals” between the Parties. Thus, this factor also weighs in favor of preliminary
approval. See Hale, 2018 WL 6606079, at *5 (finding factor neutral where the parties, nor the
Court, identified “any agreement—other than the Settlement itself—that must be considered

pursuant to Rule 23(e)(3).”).
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4. Rule 23(e)(2)(D): The Settlement treats Settlement Class Members
equitably.

The Settlement treats Settlement Class Members equitably relative to each other, another
factor that weighs in support of sending notice of the proposed Settlement to the Settlement Class
Members. Fed. R. Civ. P. 23(e)(2)(D). Here: “[a]ll class members are entitled to the same relief
under the proposed Settlement.” Hale, 2018 WL 6606079, at *5. All Class Members will receive
a refund of 25% of the purchase price they paid. Each Settlement Class Member is eligible to claim
up to $100 in Cash Awards, subject to submitting Valid Proofs of Purchase and proportional, pro
rata adjustments. All Settlement Class Members are eligible to receive the same relief based upon
the average retail purchase prices of the Covered Products they purchased. This factors in favor
of approval. See Bills v. TLC Homes Inc., 2020 WL 5982880, at *4 (E.D. Wis. Oct. 8, 2020)
(finding “factor weighs in favor of approving the [Settlement] Agreement” because “[a]ll class
members are entitled to a pro rata share and will receive the same treatment.”); Hale, 2018 WL
6606079, at *5 (emphasizing that the settlement proposal is “fair and equitable” because it “entitled
each class member to an equal, pro-rata share of the Settlement fund.”).

C. The Proposed Notice Satisfies Rule 23(e)(1) and Due Process.

To satisfy due process, notice of a class action settlement must be “reasonably calculated,
under all the circumstances, to apprise interested parties of the pendency of the action and afford
them an opportunity to present their objections.” Mullane v. Central Hanover Trust, 339 U.S. 306,
314 (1950). Notice must clearly and concisely state the following, in plain, easily understood
language: (i) the nature of the action; (ii) the class definition; (iii) the class claims; (iv) that a class
member may enter an appearance through an attorney; (v) that the court will exclude from the class
any member who requests exclusion; (vi) the time and manner for requesting exclusion; and

(vii) the binding effect of a class judgment on members. Fed. R. Civ. P. 23(¢)(2)(B).
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Rule 23(c)(2) requires “the best notice that is practicable under the circumstances,
including individual notice to all members who can be identified through reasonable effort.” Fed.
R. Civ. P. 23(c)(2). Class notice may take the form of “United States mail, electronic means, or
other appropriate means.” Fed. R. Civ. P. 23(c)(2)(B). The Advisory Committee Notes to the 2018
Amendments to Rule 23 “recognize contemporary methods of giving notice to class members”
and that “technological change” has “introduced other means of communication that may
sometimes provide a reliable additional or alternative means of giving notice” other than first class
mail. Advisory Committee Notes to 2018 Amendments to Rule 23(c)(2). The proposed Notice®
here far exceeds the minimum due process requirements under Rule 23(c)(2)(B) and the
Constitution. Specifically, Plaintiffs and Epiq designed the proposed Notice that sends direct
notice to those with whom Defendants have communicated via email and U.S. Mail and uses
digital and Internet notice program with consumer print publication, digital notice, and social
media using best practices to enhance reach to the Settlement Class Members. Azari Decl. 9 9-
13; 16-30. Additionally, the Parties have agreed to meet and confer on a “Claim Stimulation
Notice,” which will be implemented to increase the claim filing rate and maximize participation
in the Settlement by Settlement Class Members using a combination of reminder noticing via
individual notice and media. Azari Decl. §34. Based upon their experience with similar
settlements, Class Counsel anticipate that, through the robust notice program and “Claim

Stimulation” notice, the Net Settlement Fund will be exhausted. Class Counsel Decl. q 19.

® The proposed Official or “Long Form” Notice is attached to the Settlement Agreement as Exhibit
C. It is supported by the Declaration of Cameron Azari, Esq., the Senior Vice President of Epiq
Class Action and Claims Solutions, Inc., and the Director of Legal Notice for Hilsoft Notifications
(“Azari Decl.”), attached to the Settlement Agreement as Exhibit G.
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The proposed notice scheme is “reasonably calculated, under all the circumstances, to
apprise interested parties of the pendency of the action and afford them an opportunity to present
their objections.” Mullane, 339 U.S. at 314. Further, the Notice is written using plain language and
organized topically so that Settlement Class Members can clearly understand their rights under
this settlement. Azari Decl. 44 36-37. The Notice clearly describes the pendency of this case, the
terms of the settlement, informs the Settlement Class Members about the allocation of Attorneys’
Fees and Costs, and provides specific information regarding the date, time, and place of the
Fairness Hearing and Settlement Class Members’ ability to exclude themselves from the
Settlement. /d. Accordingly, the forms of notice and notice scheme satisfy due process and Rule
23 and should be approved.

IV.  CONCLUSION

For the foregoing reasons, Plaintiffs respectfully request that the Court preliminarily
approve the Settlement, preliminarily certify the Settlement Class, approve the Class Notice
Program and appoint the parties’ jointly-selected Claims Administrator, direct notice to the
Settlement Class Members, and enter the accompanying Proposed Order Granting Preliminary

Approval, which sets a timeline for the Court’s Fairness Hearing and other attendant dates.
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Dated: April 14, 2022 Respectfully submitted,

/s/ Amy E. Keller
Amy E. Keller

Interim Co-Lead Counsel
Adam Prom
Michelle Locascio
DICELLO LEVITT GUTZLER LLC
Ten North Dearborn Street, Sixth Floor
Chicago, Illinois 60602
Telephone: 312-214-7900
akeller@dicellolevitt.com
aprom@dicellolevitt.com
mlocascio@dicellolevitt.com

/s/ Melissa S. Weiner (w/ permission)
Melissa S. Weiner

Interim Co-Lead Counsel
PEARSON, SIMON & WARSHAW, LLP
800 LaSalle Avenue, Suite 2150
Minneapolis, Minnesota 55402
Telephone: 612-389-0600

mweiner@pswlaw.com

/s/ Michael R. Reese (w/ permission)
Michael R. Reese

Interim Co-Lead Counsel
REESE LLP
100 West 93rd Street
New York, New York 10025
Telephone: 212-643-0500
mreese@reesellp.com

REESE LLP

George V. Granade

8484 Wilshire Boulevard, Suite 515
Los Angeles, California 90211
Telephone: (310) 393-0070
ggranade@reesellp.com

REESE LLP

Charles D. Moore

100 South 5™ Street, Suite 1900
Minneapolis, Minnesota 55402
Telephone: (701) 390-7214
cmoore@reesellp.com

Interim Co-Lead Counsel
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SIGNATURE ATTESTATION

Pursuant to the United States District Court for the Northern District of Illinois’ General
Order on Electronic Case Filing, General Order 16-0020(IX)(C)(2), I hereby certify that
authorization for the filing of this document has been obtained from the signatories shown above

and that each signatory concurs in the filing’s content.

/s/ Amy E. Keller
Amy E. Keller
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing was filed using this Court’s CM/ECF service,

which will send notification of such filing to all counsel of record this 14™ day of April 2022.

/s/ Amy E. Keller
Amy E. Keller
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Exhibit 1

Settlement Agreement and Exhibits

In re fairlife Milk Products Marketing and Sales Practices Litig.
MDL No. 2909, Lead Case No. 19-cv-03924-RMD-MDW (N.D. Il1.)
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Execution Copy

CLASS ACTION SETTLEMENT AGREEMENT AND RELEASE

This Class Action Settlement Agreement and Release is entered into between and among
(1) the Named Plaintiffs, on behalf of themselves and as representatives of the Settlement Class
and (2) Defendants The Coca-Cola Company (“TCCC”), fairlife, LLC (“fairlife”), Fair Oaks
Farms, LLC (“FOF”), Mike McCloskey and Sue McCloskey (“the McCloskeys™), and Select
Milk Producers, Inc. (“Select”) in order to effect a full and final settlement and dismissal with
prejudice of all claims against Defendants alleged in the actions (as identified herein) comprising
the multidistrict litigation proceeding known as In re fairlife Milk Products Marketing and Sales
Practices Litigation, MDL No. 2909, Lead Case No. 1:19-cv-03924-RMD-MDW (N.D. IlL.), on
the terms set forth below and to the full extent reflected herein.

I. DEFINITIONS

Capitalized terms, as used throughout this agreement, have the meanings set forth below.

1. “Agreement” or “Settlement Agreement” means this Settlement Agreement and
Release, including all exhibits hereto.

2. “Amended CCAC” means the Amended Consolidated Class Action Complaint
filed with the Court in the Litigation.

3. “Approved Claim” means a Claim Form submitted by a Settlement Class Member
that is (a) submitted timely and in accordance with the directions on the Claim Form and the
provisions of this Agreement; (b) is fully completed and executed by the Settlement Class Member
under penalty of perjury and provides all required information (including, to the extent applicable,
Valid Proof of Purchase); and (c) is approved for payment by the Claims Administrator pursuant
to the terms of this Agreement.

4. “ARM” means the Animal Recovery Mission.
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5. “Attorneys’ Fees and Costs” means the total award of attorneys’ fees, costs, and
expenses sought by Class Counsel and allowed by the Court.

6. “Auditor” means the qualified third party appointed by the Court to, in accordance
with the Stipulated Injunction, carry out the responsibilities set forth in Section VI to audit the U.S.
Select farms supplying fairlife milk.

7. “Audit Costs” means the fees and costs paid to the Auditor to perform the Auditor’s
duties and to carry out the audits required by the Stipulated Injunction. The Audit Costs shall be
borne by Defendants.

8. “CAFA Notices” means the notice of this Settlement to be served or caused to be
served by Defendants upon State and Federal regulatory authorities as required by the Class Action
Fairness Act of 2005, 28 U.S.C. § 1715.

9. “Cash Award” means the cash payment(s) to Settlement Class Members pursuant
to Section V.

10. “Claims” means the act of requesting a Cash Award. To make a Claim, Settlement
Class Members must timely complete and submit a Claim Form as described in the Settlement
Agreement.

11. “Claim Deadline” means ninety days (90) days after the Fairness Hearing as
scheduled in the Preliminary Approval Order, which date shall be specified in the Class Notice.

12. “Claim Form” means the claim form that Settlement Class Members must complete
and submit on or before the Claim Deadline to be eligible for the benefits described herein, which
document shall be substantially in the form of Exhibit A hereto. The Claim Form shall require a

sworn signature under penalty of perjury, but shall not require a notarization or any other form of
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verification. No more than one claim per household shall be submitted or allowed as an Approved
Claim.

13. “Claim Period” means the time in which the Settlement Class may file Claim
Forms, up to and including the Claim Deadline.

14. “Claimant” means a purchaser of any Covered Product who submits a Claim Form,
limited to no more than one Claim Form per household.

15. “Claims Administrator” means Epiq Class Action & Claims Solutions, Inc., who
was selected by Class Counsel and Defense Counsel after a competitive bidding process to work
at their direction to administer specific components of the Settlement, including the oversight of
publication of Class Notice, maintaining the Settlement Website, processing of Claim Forms in
connection with this Settlement, and ensuring that Cash Awards are paid from the Escrow
Account.

16. “Class Action Complaint” means the June 25, 2020 complaint filed on behalf of
certain plaintiffs not named in the Consolidated Class Action Complaint, denominated as a related
case to the Litigation, and captioned Cantwell et al. v. The Coca-Cola Company et al., 1:20-cv-
03739 (N.D. I11.).

17. “Class Counsel” means Amy E. Keller of DiCello Levitt Gutzler LLC, Melissa S.
Weiner of Pearson, Simon & Warshaw, LLP, and Michael R. Reese of Reese LLP.

18. “Class Member Payment List” means the list of Settlement Class Members who
have been determined by the Claims Administrator to be eligible to receive Cash Awards.

19. “Class Notice” means the Court-approved forms of notice to Settlement Class

Members, in substantially the same form as Exhibits B (“Published Notice”) and C (“Official
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Notice”), which will notify Settlement Class Members of the Preliminary Approval of the
Settlement and the scheduling of the Fairness Hearing, among other things.

20. “Conditional Transfer Order” means the April 20, 2020 Order that the JPML
entered to initiate the transfer of the Honeycutt Lawsuit to the Northern District of Illinois for
coordinated or consolidated pre-trial proceedings with the Litigation before The Honorable Robert
M. Dow, Jr.

21. “Consolidated Class Action Complaint” means the June 25, 2020 Consolidated
Class Action Complaint Class Counsel filed on behalf of all actions transferred into the
multidistrict litigation, 1:19-cv-03924 (N.D. Ill.), save for the Honeycutt Lawsuit, as defined
herein.

22. “Court” means the United States District Court for the Northern District of Illinois.

23. “Covered Products” or “Covered Product” or “Milk Products” or “Milk Product”
means the fairlife Milk Products and the FOF Milk Products. The Covered Products include
without limitation the products listed on Exhibit D.

24. “CP” means fairlife Core Power Flavored High Protein Milk Shakes and all other
products from fairlife’s Core Power brand.

25. “Cy Pres Recipients” means (a) the U.S. Dairy Education & Training Consortium;
and (b) The Center For Food Safety, each contingent upon approval by the Court. The Parties
represent that neither they, nor their counsel, have any connection—professional or personal—
with the Cy Pres Recipients.

26. “Cy Pres Contribution Amount” means amounts remaining in the Net Settlement
Fund following payment of all amounts due to be distributed under this Agreement, including any

maximum payment of Cash Awards and pro rata increase of Cash Awards. Without limiting the
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foregoing, the Cy Pres Contribution Amount shall include all uncashed Cash Awards made by
check.

217. “Days” means calendar days, except that, when computing any period of time
prescribed or allowed by this Agreement, the day of the act, event, or default from which the
designated period of time begins to run shall not be included. Further, when computing any period
of time prescribed or allowed by this Agreement, the last day of the period so computed shall be
included, unless it is a Saturday, a Sunday, or a legal holiday, in which event the period runs until
the end of the next day which is not a Saturday, Sunday, or legal holiday in the State of Illinois.

28. “Defendants” means TCCC, fairlife, FOF, the McCloskeys, and Select,
collectively.

29. “Defense Counsel” means Defendants’ respective attorneys at Latham & Watkins
LLP, GoodSmith Gregg & Unruh LLP, and King & Spalding LLP, coll